SUMMARY

1. The context of the Code

Code is self-regulation tool

1. The Dutch corporate governance code (the Code), which was introduced in 2003, is a self-regulation tool whose aim is to promote sound corporate governance in Dutch listed companies. The Code contains principles, elaborated in the form of specific best practice provisions, which focus on the company’s stakeholders (including members of the management board and supervisory board) and other parties (including institutional investors). Code-based self-regulation was chosen because it was thought that market participants are themselves best placed to draw up rules of conduct in response to changing market conditions and practices, and because the delivery of a tailor-made product was deemed desirable. 

Position of the Code

2. The Code is not an isolated set of rules, but part of a larger system, together with Dutch and European legislation and case law on corporate governance, which must be viewed in its entirety. Since the introduction of the Code, new developments have occurred at national and international level in the area of legislation, codes, case law and the market. The Supreme Court has given judgments in which provisions of the Code have been described as representing the prevalent legal view in the Netherlands and judgments concerning the manner in which company stakeholders should act.

Since 2007 the Netherlands Authority for the Financial Markets (Autoriteit Financiële Markten / AFM) may check, pursuant to the Financial Reporting Supervision Act (Wet toezicht financiële verslaggeving), whether a listed company has included a statement of compliance with the Code (a corporate governance statement) in its annual report (presence check) and whether the content of this statement is consistent with the remainder of the annual report and other disclosures (consistency check). Nonetheless, the assessment on Code compliance, including acceptance of any explanation given for derogations, remains a matter solely for the shareholders. AFM is not authorised to assess whether the corporate government statement is substantively correct. 
Role of the Code in social debate

3. The Code also plays a role in social debate. Over the years various proposals have been made to extend the Code to cover new themes, the most striking issues being diversity / position of women and sustainability / corporate social responsibility. In addition, the level of remuneration of some management board members has caused political and social indignation. The activities of some shareholders and foreign takeovers of leading Dutch companies have also sparked social debate.

Market developments – company and shareholders

4. Large Dutch listed companies in particular are for the most part in the hands of foreign shareholders. Many companies – sometimes under market pressure – have dismantled their anti-takeover mechanisms, for example by abolishing certain forms of depositary receipts. Since the introduction of the Code shareholders have taken a more active approach and exercised their rights to a greater extent. In some cases this has resulted in disputes between management (and the supervisory board) and shareholders, which have been the subject of interesting rulings by the Enterprise Division (of the Amsterdam Court of Appeal) and the Dutch Supreme Court.

Market developments – management board and supervisory board

5. The procedures and functioning of management and supervisory boards have also evolved since the introduction of the Code. Internal risk management has gained in importance, and the role of the supervisory board member has become more intensive and specialised owing in part to the way in which the various supervisory board committees function. The level of management board remuneration in Dutch listed companies has risen considerably in recent years. This is in keeping with the situation in Europe generally.

Market developments – takeover bids

6. Since the Code came into force in 2004, Dutch listed companies have increasingly come under the influence of the market for corporate control (mergers and acquisitions). The relatively large number of public takeover bids in recent years illustrates this. In some cases the bids were preceded by a bidding war and/or bids were made by consortiums. Various companies were delisted following acquisition. 

Company as long-term alliance 

7. The Code is based on the principle accepted in the Netherlands that a company is a long–term form of alliance between the various parties involved in the company. See also preamble no. 3 to the Code.  According to the Preamble, the management board has overall responsibility for weighing up these interests, generally with a view to ensuring the continuity of the enterprise. The company endeavours in this connection to create long-term shareholder value. The management board does not stand alone in carrying out its duties. The role of the supervisory board is, after all, to supervise the policy of the management board and to assist it by providing advice. See also Principle III.1 of the Code in this connection. The Monitoring Committee believes that this assumption is still correct. However, in takeover situations in particular, there is a risk that certain sectional interests may get the upper hand. 

Decisions by management board and supervisory board

8. It is the role of the management board and supervisory board to weigh up the different interests in keeping with the principles described above in order to determine a strategy. Both these organs of the company are accountable to the general meeting of shareholders for their decisions. To ensure that the processes involving management board, supervisory board and shareholders (i.e. the general meeting of shareholders) are conducted smoothly and that an optimum balance is achieved between the various interests, good relations between the various stakeholders are of great importance, particularly in the form of a continuous and constructive dialogue between the company and its shareholders.

Responsibility of shareholders

9. Unlike the management board and the supervisory board, the other stakeholders in the company are, in principle, not bound by the guidelines of the interests of the company and its affiliated enterprise. For example, the shareholders may, in principle, act in their own interests, subject to he dictates of reasonableness and fairness as laid down in Article 2:8 of the Dutch Civil Code. The Monitoring Committee considers it important to emphasise that the responsibility of a shareholder increases in keeping with its influence. The greater the interest that a shareholder has in the company, the greater is its responsibility towards the minority shareholders and other stakeholders.

Role of the management board and supervisory board in acquisitions

10. In view of the risk that certain sectional interests may gain the upper hand in takeover situations, a special involvement is required on the part of the supervisory board in cases where the shares of a company are to be acquired by means of a public bid or where a company makes a substantial acquisition. This involvement does not detract from the responsibility of the management board. The supervisory board should monitor the impact of a takeover or acquisition on the strategy of the company and assess the takeover negotiating process, the desirability of the acquisition and the relations with shareholders, particularly minority shareholders, and other stakeholders in connection with the acquisition process, taking into account the effects of the (financial) interests of the management board. 

Activities of the Monitoring Committee

11. Each year since 2005 the Monitoring Committee has published a report on compliance with the Code. In these reports the Committee made good practice recommendations concerning internal risk management, remuneration and diversity in the composition of the supervisory board. In December 2006, the Committee published a consultation document on the company-shareholder relationship and on the scope of the Code. This was followed by the submission of an advisory report to the government in May 2007. In its advisory report the Committee recommended, among other things, the introduction of a response time of 180 days for the management board to react to the proposals of shareholders who wish to bring about a change of strategy or the dismissal of the management board or supervisory board. The Committee also made recommendations to the legislator to increase the transparency on the part of shareholders.

2. Survey of perceptions of institutional investors

12. On behalf of the Monitoring Committee, the Amsterdam Centre for Law and Economics (ACLE) and Rematch BV conducted a survey in early 2008 among 118 institutional investors that had invested at least 5 percent of their assets in Dutch listed companies. The investors were asked about their perception of the corporate governance of Dutch listed companies and how this compared in their view with the situation in the United States. The main findings were as follows:

- The perception of institutional investors is that Dutch corporate governance rules and practices are less effective in protecting investors than those in the United States (Delaware).

- Institutional investors have a preference for the corporate government mechanisms relating to share ownership of the management board, transparency about the shareholdings of major shareholders, supervisory board independence, high free-float and share-based remuneration.

- The majority of the investors consider that the level of management board remuneration in the Netherlands should not be lowered, unlike the severance pay awarded to management board members. The investors would like to see a larger proportion of management board remuneration consist of or be linked to shares.

- The investors do not prefer the one-tier model to the two-tier model.

13. The Monitoring Committee sees the survey as confirmation of previously identified trends and of the analysis which formed the basis for the advisory report to the government in May 2007.

3. Evaluation of compliance 2005-2007 (for the 2004-2006 financial years)

Compliance by listed companies

14. The rate of compliance with the Code by listed companies rose from 92% in 2005 (for the 2004 financial year) to 95% in 2007 (for the 2006 financial year), while the rate of application rose from 87% to 90%. On average, explanations of non-application were given for 5% of the provisions. The Monitoring Committee believes that compliance with the Code should be 100%. All parties concerned are responsible for ensuring that the Code remains an effective instrument as an alternative to legislation. If a company decides not to apply a best practice provision, it should give sound reasons.

Compliance by institutional investors

15. The rate of compliance by institutional investors with parts IV.1 to IV.3 has also risen since 2005, but is still not 100%. The five largest collective investments schemes had an average rate of compliance of 87% in 2007 (for the 2006 financial year). In the case of the five largest life insurers, this rate was 53%. The compliance rate of the five largest company pension funds was 60%. By contrast, the industry-wide pension funds had a 100% compliance rate. The rate of application was the same as the rate of compliance; there were no explanations of non-application. The Monitoring Committee would emphasise that compliance with the Code by institutional investors should be 100%. This is all the more imperative since Dutch institutional investors have had a legal duty of compliance since 1 January 2007. If an institutional investor decides not to apply a best practice provision, it must give sound reasons for this. 

Quality of the explanation

16. The Monitoring Committee has also monitored the quality of explanations for non-application since 2006 by reference to the following dimensions: comprehensibility, verifiability, legitimacy and plausibility. The Monitoring Committee has noted that increasingly standardised explanations are given for non-application of the Code, which it considers to be an undesirable trend. This applies in particular to the relatively common statement that the company applies its own provision rather than the Code. If the company does not give more detailed reasons for this, the Monitoring Committee considers that the explanation is inadequate. The company should explain why it applies its own provision.

Attendance rate at general meetings of shareholders

17. Since 2005 the average attendance rate at general meetings of shareholders has gradually risen (from 54% in 2005 to 57% in 2007). The Monitoring Committee trusts that the use of electronic means of communication, for which a legal basis has existed since 1 January 2007, will produce a further improvement in attendance rates in the future.
4. Proposals for amending the Code

18. At the request of the organisations behind the introduction of the Code and at the request of the trade unions, the Monitoring Committee has produced proposals for amending the Code on the basis of the recommendations contained in the three compliance reports and the advisory report of May 2007 to the government, with due regard for relevant corporate governance trends since the entry into force of the Code in 2004.

19. In doing so, the Committee has taken into account new and future legislation, particularly European legislation, on issues that come within the scope of the Code. The Committee has proceeded on the assumption that any overlap between legislation and the Code does not necessitate amendment of the Code, unless the provisions are mutually incompatible. If the Code contains rules that elaborate or go beyond the legislation, this does not, in the opinion of the Committee, result in a conflict with the legislation. Situations may occur in which a provision of the Code corresponds with the statutory provision. In such a case, a company or shareholder no longer has any scope for explaining non-application of the provision of the Code. None of this alters the fact that if the Code is found to be inconsistent with the legislation, the legislation naturally prevails.

20. Everyone is cordially invited to comment on the Committee’s proposals for amendment of the Code until 15 September 2008 (secretariaat@monitoringcommissie.nl). Reactions that are received will be published on the Committee's website, unless the sender objects. The Committee intends to adopt the amended code in the light of these reactions in December 2008 and to send it to the government with a request that the Code be enacted.

21. The proposals for amending the Code are set out below. The proposed amendments to the original provisions of the Code are underlined. The proposed deletions from the code have been crossed out. Some new provisions are also proposed. You will find the full version of the amended Code in the annex.

Chapter 2: The management board

II.1.4 Internal risk management and control systems 

In the annual report the management board shall provide:

a)
a description of the design and operation of the internal risk management and control systems for the main risks that could have occurred in the financial year;  
b)
a description of any major failings in the internal risk management and control systems which have been discovered in the financial year, any significant changes that may have been made to these systems and any important improvements to the systems that are planned, and shall confirm that they have been discussed with the audit committee and the supervisory board.

The management board shall provide clear substantiation of this.

II.1.4a Statement concerning financial reporting risks 

As regards financial reporting risks the management board states in the annual report:

a)
that the internal risk management and control systems are adequate and effective provide a reasonable assurance that the financial reporting does not contain any errors of material importance;
b) 
that the risk management and control systems worked properly in the year under review;
c) 
that there are no indications that the risk management and control systems will not work properly in the current year.

The management board shall provide clear substantiation of this.

II.2.6 Ownership of securities 

This provision is deleted.

II.2.7 Severance pay 
The maximum remuneration in the event of dismissal redundancy shall not exceed one year’s salary (the ‘fixed’ remuneration component). If the maximum of one year’s salary would be manifestly unreasonable for a management board member who is dismissed during his first term of office, such board member shall be eligible for severance pay not exceeding twice the annual salary.

II.2 Determination and disclosure of remuneration 

The report of the supervisory board shall include the principal points of the remuneration report of the supervisory board concerning the remuneration policy of the company, as drawn up by the remuneration committee. This shall describe transparently and in clear and understandable terms the remuneration policy that has been pursued and give an overview of the remuneration policy to be pursued. The notes to the annual accounts shall, in any event, contain the information prescribed by law on the level and structure of the remuneration of the individual members of the management board, and the full remuneration broken down into its various components shall be clearly presented in the remuneration report. The remuneration policy proposed for the next financial year and subsequent years as specified in the remuneration report shall be submitted to the general meeting of shareholders for adoption. Every material change in the remuneration policy shall also be submitted to the general meeting of shareholders for adoption. Schemes whereby management board members are remunerated in the form of shares or rights to subscribe for shares, and major changes to such schemes, shall be submitted to the general meeting of shareholders for approval. 

The supervisory board shall determine the remuneration of the individual members of the management board, on a proposal by the remuneration committee, within the scope of the remuneration policy adopted by the general meeting of shareholders.

II.2.8a Scenario analyses (new)

Before the remuneration policy is drawn up and before the remuneration of individual board members is adopted, the remuneration committee shall analyse the possible results of the variable remuneration components and how this affects the remuneration of the management board member(s).  
II.2.8b Ultimate remedy; claw back clause (new) 

If a variable remuneration component (shares, options or a bonus) conditionally awarded in a previous financial year would, in the opinion of the supervisory board, produce an unfair result on account of incorrect financial data or special circumstances in the period in which the predetermined performance criteria have been or should have been achieved, the supervisory board may adjust the value downwards or upwards. This power of the supervisory board shall in any event be included in new remuneration contracts with management board members.

II.2.10 Content of remuneration report 

The overview referred to in II.2.9 shall, in any event, contain the following information: 

a) a statement of the relative importance of the variable and non-variable remuneration components and an explanation of this ratio;

b) an explanation of any absolute change in the non-variable remuneration component; 

a) an overview of the costs incurred by the company in the financial year in relation to management board remuneration. The overview shall give a breakdown showing fixed salary, annual cash bonus, shares conditionally or unconditionally awarded, options conditionally or unconditionally awarded and pension rights granted. The costs shall be valued in accordance with IAS 19 and IFRS 2;

b) a summary of the results of the scenario analyses referred to in II.2.8a;

c) for each management board member the bandwidth within which the number of shares and/or options conditionally granted in the financial year may be set at the time the management board acquires them after achieving the set performance criteria;

d) a table showing the following information for each year in which shares or options have been awarded over which the management board member did not yet have unrestricted control at the start of the financial year:

- the value and number of the conditional/unconditional shares and/or options on the date of grant;

- the present status of the shares and/or options awarded: whether they are conditional or unconditional and the year in which vesting period and/or lock-up period ends;

- the value and number of the shares and/or options conditionally awarded under (i) at the time when the management board member obtains ownership of them (end of vesting period), and

-  the value and number of the shares and/or options conditionally awarded under (i) at the time when the management board member obtains unrestricted control of them (end of lock-up period);

e) if applicable: the composition of the group of companies (peer group) whose remuneration policy determines in part the level and composition of the remuneration of the management board members;

f) a summary and explanation of the company’s policy with regard to the term of the contracts with management board members, the applicable periods of notice and redundancy schemes and an explanation of the extent to which best practice provision II.2.7 is endorsed; 

g) a description of the specified and objectively quantifiable performance criteria on which the performance-related part of the variable remuneration is dependent;
h) an account of the relationship between the chosen performance criteria and the strategic objectives applied;
i) a description and account of the discretionary part of the variable remuneration that can be fixed by the supervisory board as it sees fit; 

g) a summary of the methods that will be applied in order to determine whether the performance criteria have been fulfilled and an explanation of the choice of these methods; 

k) if performance criteria are based on a comparison with external factors: a summary should be given of the factors that will be used to make the comparison; if one of the factors relates to the performance of one or more companies (peer group) or of an index, it should be stated which companies or which index has been chosen as the yardstick for comparison; 

l) an account of the relationship between remuneration and performance not only beforehand but also afterwards;

m) a description and explanation of each proposed change to the conditions on which a management board member can acquire rights to options, shares or other variable remuneration components;

n) if any right of a management board member to options, shares or other variable remuneration components is not performance-related: an explanation of why this is the case; 
o) current pension schemes and the related financing costs;

p) agreed arrangements for the early retirement of management board members. 

II.2.11 Disclosure of main elements of management board members’ contracts

The main elements of the contract of a management board member with the company shall be made public immediately after it is concluded. These elements shall in any event include the amount of the fixed salary, the structure and amount of the variable remuneration component, any agreed redundancy scheme and/or severance pay, any conditions of a change-of-control clause in the contract with a management board member and any other remuneration the prospect of which has been held out to the management board member, pension arrangements and performance criteria.
II.2.12 Explanation of severance pay

If a management board member or former management board member is paid severance pay or other special remuneration during a given financial year, an account and an explanation of this remuneration shall be included in the remuneration report. The remuneration report shall in any event account for and explain remuneration paid or promised in the year under review to a departed management board member by way of severance pay.

Chapter 3: The supervisory board

III.1.6 Definition of supervisory function 

The supervision of the management board by the supervisory board shall include:

a)
achievement of the company’s objectives;

b)
corporate strategy and the risks inherent in the business activities;

c) 
the structure and operation of the internal risk management and control systems;

d) 
the financial reporting process;

e)
compliance with the legislation and regulations.
f)
the company-shareholder relationship.

III.1.7 Evaluation 

The supervisory board shall discuss at least once a year on its own, i.e. without the management board being present and, if desired, with an external adviser, both its own functioning, the functioning of the separate committees and that of its individual members, and the conclusions that must be drawn on the basis thereof. The desired profile, composition and competence of the supervisory board shall also be discussed. Moreover, the supervisory board shall discuss at least once a year without the management board being present both the functioning of the management board as an organ of the company and the performance of its individual members, and the conclusions that must be drawn on the basis thereof. Reference to these discussions shall be made inThe report of the supervisory board shall state how the evaluation of the functioning of the supervisory board, the separate committees and the individual supervisory board members has been carried out.
III.1.8 Discussion of strategy and risks 

The supervisory board shall discuss at least once a year the corporate strategy and the main risks of the business, and the result of the assessment by the management board of the structure and operation of the internal risk management and control systems, as well as any significant changes thereto. Reference to these discussions shall be made in the report of the supervisory board.
III.3 Expertise and composition 

Each supervisory board member shall be capable of assessing the broad outline of the overall policy. Each supervisory board member shall have the specific expertise required for the fulfilment of the duties assigned to the role designated to him within the framework of the supervisory board profile. The composition of the supervisory board shall be such that it is able to carry out its duties properly. The supervisory board shall aim for a diverse composition in terms of such factors as gender and age. A supervisory board member shall be reappointed only after careful consideration.  The profile referred to above shall also be applied in the case of a reappointment.
III.3.1 Profile 

The supervisory board shall prepare a profile of its size and composition, taking account of the nature of the business, its activities and the desired expertise and background of the supervisory board members. The profile shall deal with the aspects of diversity in the composition of the supervisory board that are relevant to the company. In so far as the existing situation differs from the intended situation, the supervisory board shall account for this in the annual report and shall indicate how and within what period it expects to achieve this aim. The profile shall be made generally available and shall, in any event, be posted on the company’s website.

III.4.4 Role of the vice-chairman (new)

The vice-chairman of the supervisory board shall deputise for the chairman when the occasion arises. By way of addition to best practice provision III.1.7, the vice-chairman shall act as contact for individual supervisory board members and management board members concerning the functioning of the chairman of the supervisory board.

III.5.12a Principles of remuneration policy (new)

The remuneration committee shall determine the basic principles of the remuneration policy and take the initiative in determining the performance criteria;

III.5.12b Consultation with management board member or prospective member (new)
The consultation with a management board member (or prospective member) about his remuneration shall be conducted by the remuneration committee (or its chairman), possibly in the presence of the chairman of the supervisory board and the remuneration consultant.

III.5.12c Independence of remuneration consultant (new)

If the remuneration committee makes use of the services of a remuneration consultant in carrying out its duties, the consultant concerned shall not provide any advice to a management board member of the company.
III.6.5 Rules on conflicts of interest and trading in securities

The regulations of the supervisory board shall contain rules on dealing with conflicts of interest and potential conflicts of interest between management board members, supervisory board members and the external auditor on the one hand and the company on the other. The regulations shall also stipulate which transactions require the approval of the supervisory board. The company shall draw up regulations governing ownership of and transactions in securities by management or supervisory board members, other than securities issued by their ‘own’ company.  
III.7.3 Ownership of securities 

This provision is deleted.

Chapter IV: The shareholders and general meeting of shareholders

IV.1.6 Discharge of the management board and supervisory board 

Resolutions to approve the policy of the management board (discharge of management board members from liability) and to approve the supervision exercised by the supervisory board (discharge of supervisory board members from liability) shall be voted on separately in the general meeting of shareholders. Compliance with Code shall be reported on before the resolution to approve the policy of the management board and supervisory board is put to the vote.  
IV.1.8 Limiting the speaking time at meetings (new)
The chairman of the general meeting is responsible for ensuring the smooth transaction of business at meetings and may for this purpose put reasonable limits on the speaking time.  

IV.3.6 Provision of information to shareholders on the website 

The company shall place and update all information which is relevant to the general meeting of shareholders and which it is required to publish or deposit pursuant to the provisions of company law and securities law applicable to it, in a separate section of the company's website. (i.e. separate from the commercial information of the company) that is recognisable as such). It is sufficient for the company to establish a hyperlink to the website of the institutions that publish the relevant information electronically pursuant to statutory provisions or the stock exchange regulations.
IV.3.7 Provision of information to shareholders in the event of approval or authorisation 
If a right of approval is granted to the general meeting of shareholders by law or under the articles of association of the company (e.g. in the case of option schemes, far-reaching decisions as referred to in draft article 2:107a Civil Code), or the management board or the supervisory board requests a delegation of powers (e.g. issue of shares or authorisation for the repurchase of shares), the management board and the supervisory board shall inform the general meeting of shareholders by means of a 'shareholders circular' of all facts and circumstances relevant to the approval, delegation or authorisation to be granted. A resolution for approval or authorisation to be passed by the general meeting of shareholders shall be explained in writing. In its explanation the management board shall deal with all facts and circumstances relevant to the approval/delegation/or authorisation to be granted. The shareholders’ circular explanation with the agenda shall, in any event, be posted on the company’s website

IV.3.10 Deposit of voting proxies with an independent third party (new)

The company shall give shareholders and other persons entitled to vote the possibility of depositing their voting proxies with an independent third party prior to the general meeting.

IV.3.11 Communication with shareholders outside the general meeting (new)

The company shall formulate an outline policy on bilateral contacts with the shareholders and publish this policy on its website.

IV.4 Responsibility of institutional investors 

Institutional investors shall act primarily in the interests of the ultimate beneficiaries or investors and have a responsibility to the ultimate beneficiaries or investors and the companies in which they invest, to decide, in a careful and transparent way, whether they wish to exercise their rights as shareholder of listed companies.

Institutional investors Shareholders shall be prepared to enter into a dialogue with the company if they do not accept the company's explanation of non-application of a best practice provision of this Code.  The guiding principle in this connection is the recognition that corporate governance requires a tailor-made approach and that derogations from individual provisions by a company may be justified and should be properly reasoned.
IV.4.4 Response time (new)

A shareholder may exercise the right to add items to the agenda only after he has discussed this with the management board. If the aim of putting an item on the agenda is to change the strategy of the company or may result in the dismissal of management board members and/or supervisory board members, the item may be put on the agenda only after the management board has responded to this. The management board shall respond within a reasonable period, which may not in any event exceed 180 days from the date of submission of the proposal to add the item to the agenda. The same response time applies to a request for judicial authorisation to convene a general meeting. The management board shall use the response time for further deliberation and constructive consultation, in any event with the shareholder who has expressed the wish to add the item to the agenda, and shall consider the alternatives. The supervisory board shall monitor this. 

IV.4.5  Exercise of voting right (new)

A shareholder shall vote as he sees fit. A shareholder who makes use of the voting advice of a third party is expected to form his own judgment on the voting policy of this voting adviser and the voting advice provided by him.

IV.4.6 Openness (new)

If a shareholder has put an item on the agenda, he shall explain this at the meeting and, if necessary, answer questions about it.

Chapter 6: The position of the management board and supervisory board in the case of takeovers (new)

Principle VI
Takeover bid for shares in the company
In the event of any (proposed) takeover bid for shares in the company the management board and the supervisory board shall carefully weigh all the interests involved. The management board shall be guided in its actions solely by the interest of the company and its affiliated enterprise. The supervisory board shall be closely involved in the takeover process.

VI.1 
The management board and the supervisory board shall discuss the possibility of a takeover bid being made for the shares of the company and shall consider how the supervisory board members should guide a takeover process. 

VI.2
If one or more management board members of the company conduct consultations about a takeover bid (proposed or otherwise) with a potential bidder, the supervisory board shall be immediately informed of this. 

VI.3
The supervisory board shall ensure that the negotiating process with a bidder or potential bidder proceeds properly. This applies in particular if one or more management board members have a considerable personal (financial) interest in the takeover or potential takeover.  

VI.4
If the company arranges for a fairness opinion to be produced in the context of a takeover bid, the person engaged to produce this opinion shall be an expert who has no (financial) interest in the success or failure of the takeover. The management board shall submit the expert’s engagement to the supervisory board for approval.
VI.5
In the position it takes on the takeover bid as referred to in the Public Bids Decree (Besluit openbare biedingen), the management board shall outline the consequences of the success of the bid for the company’s stakeholders, including the shareholders, employees and creditors.  

VI.6
As soon as the management board of a company in respect of which a takeover bid has been announced or issued receives a request from a third party who is a competing bidder (or potentially competing bidder) to inspect the particulars of the company in the same way as the bidder, the management board shall immediately discuss the request with the supervisory board. 

5. Recommendations to the legislator

22. As mentioned previously, legislation, in addition to the Code and case law, forms part of the corporate governance system, which must be viewed in its entirety. The Monitoring Committee endorses the principle that new regulations should be introduced only with restraint and that preference should be given to self-regulation. However, legislation in the corporate governance field may be necessary for certain specific subjects.

23. For example, in response to questions of the government, the Monitoring Committee made recommendations in its advisory report of May 2007 on the company-shareholder relationship and on the scope of the Code. The recommendations to the legislator in the advisory report on lowering the threshold for disclosure of interests, the obligatory disclosure of intentions, facilitating the identification of shareholders and raising the threshold for the right to put corporate governance issues on the agenda have been largely adopted by the government. A bill is currently being prepared to implement them.

24. In its advisory report of May 2007 the Monitoring Committee advised on the scope of the Code in the following terms: 

With regard to the application of the Code to alternative trading systems

The Monitoring Committee recommends that compliance with the Code should not be made legally compulsory for trading in shares of small and medium-sized enterprises (SMEs) on alternative trading systems (ATSs). The Monitoring Committee also calls on the operators of these trading systems to make clear that the corporate governance rules that apply to their systems differ from those that apply to companies whose shares are traded on the regulated market.

With regard to local companies 

The Monitoring Committee considers that the Code offers local companies sufficient opportunities to explain in accordance with the Code why provisions are not applied. It follows that there is no need for a recommendation to the legislator.
With regard to Dutch companies exclusively listed abroad
The Monitoring Committee considers that the existing ‘comply or explain’ rule provides sufficient scope for Dutch companies listed abroad to comply with the Code by applying a foreign corporate governance code. It follows that there is no need for a recommendation to the legislator. 

The Monitoring Committee sees no reason to reconsider these recommendations. To apply the Code to alternative trading systems, an amendment to the Royal Decree of 23 December 2004 adopting further rules concerning the content of annual reports (Corporate Governance Code Decree) is being prepared. 

25. Notwithstanding the basic principle that restraint should be observed in relation to regulation, the Committee is considering making a recommendation to the legislator for the legislation to be amended in two respects in order to improve the process in connection with takeovers both before (“put up or shut up”) and after the event (squeeze-out procedures). 

I “Put up or shut up”

The Monitoring Committee is considering recommending that the legislator examine whether it is possible to amend the Dutch bidding rules in such a way that the company is not subject to takeover speculation for longer than necessary. Consideration can be given in this connection to the possibility of making an addition to the Public Bids Decree (Besluit openbare biedingen) to the effect that a bidder (or prospective bidder) is given the choice, in the case of takeover speculation, of announcing within a given period either that it intends to make a bid or that it has decided against doing so. In the latter case the party concerned should then not be permitted to make a subsequent bid for the company for an extended period. 

II Squeeze-out procedures

Reports have reached the Monitoring Committee that in practice the squeeze-out procedures do not function as well as they might in all respects. Companies have indicated that squeeze-out procedures are often protracted and sometimes relatively expensive for them. Shareholders doubt whether the existing squeeze-out procedures provide adequate protection for the remaining minority shareholders in all cases, taking into account the criteria of reasonableness and fairness. 
The Monitoring Committee requests stakeholders to indicate whether they consider it desirable for a recommendation to be made to the legislator that it consider amending the existing squeeze-out procedures and, if so, what aspects should be amended.
