Summary

Well-managed companies are of crucial importance to the health and competitiveness of the economy. The Dutch corporate governance code (referred to below as the Code) contains principles and best practice provisions for good corporate governance. Compliance with the Code is mandatory by law for Dutch listed companies. Compliance is in accordance with the ‘apply or explain’ principle. In other words, the principles and best practice provisions of the Code must be applied unconditionally or an explanation must be given for any departure from them. The management board and supervisory board of a company account to the shareholders for the corporate governance structure that has been adopted and for compliance with the Code. 

The effectiveness and success of the Code depend on how it is used in practice. To ensure that the Code is up-to-date and practicable and to monitor its compliance and application, the government established the Corporate Governance Code Monitoring Committee (referred to below as the Monitoring Committee) on 2 July 2009. This year the Monitoring Committee is reporting on compliance with the Dutch corporate government code of 2003 (the 2003 Code) in the 2008 financial year. From the 2009 financial year, the Monitoring Committee will report on compliance with the Code as modified by the Frijns Committee (the 2008 Code).  

This year it has been decided not to provide a monitoring report on compliance with all principles and best practice provisions. The evaluation by the Frijns Committee showed that application of and compliance with the 2003 Code remained fairly constant in recent years. Next year the Monitoring Committee will include a detailed report on application and compliance in relation to the 2008 Code. 

1. Compliance with the Code by listed companies 

Explanation

The Monitoring Committee notes that, compared to the previous year, there has been, on the whole, a slight decrease in the level of explanation given in cases where companies depart from best practice provisions. There has been a marked decline in the number of companies explaining why the provision on the maximum term of appointment of management board members is not applied.  

The Monitoring Committee would emphasise that, under the ‘apply or explain’ principle, departures from the best practice provisions may well be justified. For example, costs may be a reason for smaller companies to derogate from certain best practice provisions. This is one reason why the Frijns Committee decided not to propose a light version of the Code.
The Monitoring Committee considers that where companies use arguments such as ‘we apply our own scheme’ and give no further reasons for not applying a provision, this is not only undesirable but also insufficient. This will be dealt with in the work schedule (chapter 3).

Internal risk management

The Monitoring Committee notes that the Dutch AEX companies in the survey have high rates of compliance with and application of the best practices and recommendations on internal risk management. As the majority of AEX companies provide information on different types of risk and on the presence and effectiveness of an internal risk management and control system, the Monitoring Committee concludes that AEX companies started introducing the provisions of the 2008 Code on internal risk management even before it came into force. 
Remuneration

Compliance by AEX companies with the best practice provisions on remuneration remained virtually unchanged compared to the 2007 financial year. Any changes seem to be a consequence of changes in the survey population rather than any other factors. Essentially, the rates of compliance and application by AEX companies are high. Non-application of best practice provisions II.2.6 (ownership of securities) and II.2.7 (maximum severance pay) is frequently explained. Best practice provision II.2.6 has been modified in the 2008 Code. The most common reason given for non-application of best practice provision II.2.7 is the wish to ‘respect existing contracts’. 

The Monitoring Committee would observe that the public debate on the long-term nature of executive pay in listed companies seems to be having some effect within companies, partly because the use of option schemes as part of the remuneration policy is diminishing and the provision of information about compensation packages is increasing. Nonetheless, the AEX companies will still have to make a major effort if they are to ensure optimal compliance with specific elements of the 2003 Code. This relates in particular to accountability for parts of the remuneration policy in the annual report.

The Monitoring Committee considers that there should be accountability for proper information about remuneration policy and the actual remuneration of management board members. There would seem to be a role here for the management board and supervisory board to account to the shareholders on this issue. Shareholders would then be in a better position to assess the company’s remuneration policy and risk appetite. 

In addition, the Monitoring Committee considers that companies should do more to explain the performance criteria. If a company provides reasons for choosing certain criteria, the Monitoring Committee assumes that this is the outcome of a debate on this subject within the company. By explaining the criteria the company makes the outcome of this debate visible and provides a basis on which stakeholders can build. The Monitoring Committee considers this to be of importance to compliance with the principles of the Code.

The Monitoring Committee notes that the total remuneration and total cash remuneration of management board members of AEX companies have fallen. This has been due mainly to a decline in short-term variable remuneration. In the opinion of the Monitoring Committee, this seems to show that the remuneration structure is adjusting to reflect the performance of companies in a time of crisis. 

The Monitoring Committee notes that a number of the AEX companies anticipated the new best practice provisions of the 2008 Code in their annual reports for the 2008 financial year. The Monitoring Committee will closely monitor compliance with these new best practice provisions in the next few years and will certainly include the results in its 2010 monitoring report.

Diversity

The survey shows that the rates of diversity in the 2008 financial year were on the whole either stable or slightly lower than those in the 2006 financial year. Diversity in the average term of appointment increased and diversity in the average age of supervisory board members decreased slightly. Diversity in terms of gender remained the same. Comparison of the degree of diversity within the various categories shows that the AEX companies generally have a greater degree of diversity than other companies, particularly in terms of gender and nationality. However, it should be noted here that the AEX companies generally have a larger supervisory board. 

The Monitoring Committee believes that the quality of supervision can be improved if the supervisory board of the company has a varied composition. As diversity is part of the 2008 Code and the provisions on diversity must therefore be complied with in the next financial year, the Monitoring Committee will keep a close watch on developments. It will study in particular appointments to and departures from the supervisory board and how this affects the composition of the supervisory board in terms of diversity (see also section 3.3.). 

2. National and international developments

Legislation 

The bills and amendments that have a bearing on the Code will be studied by the Monitoring Committee once they have become law. 

Other codes

The Monitoring Committee notes the existence of many different codes: in addition to the 2008 Code and the Banking Code, which have the force of law, other sets of recommendations / codes for listed companies have been drawn up in recent years, for example by the Association of Stockholders (VEB) and Eumedion. These recommendations and codes reflect the sectional interests of the various stakeholders. They must therefore not detract from the general validity and force of the Dutch corporate governance code as enshrined in law.  

The Monitoring Committee would point out that listed companies are accountable for complying with the Dutch corporate government code. When the Code was introduced all sectional interests of the various interest groups were taken into account. The Code embodies the results. As such it reflects views on good corporate governance for listed companies which are widely shared by all stakeholders and with which listed companies should comply (through the ‘apply or explain’ principle).
3. Work schedule

The 2008 Code was adopted in December 2008 and has been in force since 1 January 2009. The Monitoring Committee will monitor the new provisions in the 2008 Code. 
Promoting compliance

The role of the Monitoring Committee is to help ensure that the Code is practicable and up to date. The Committee considers that compliance with the principles of the Code enhances its practicability, and believes that there are various ways in which it can monitor more closely the quality of compliance by listed companies and engage in dialogue with them on the results: 

· by focusing on the quality of the explanation given for non-application of provisions. The Committee considers that simply referring to the company’s own scheme does not qualify as an explanation, and will also examine temporary departures from provisions;

· by giving notice to individual companies in the case of non-compliance; and

· by organising meetings on non-compliance with those involved.

Supervisory board

The 2008 Code contains more detailed rules on the involvement and powers of the supervisory board. The involvement and the manner in which the powers are exercised are also related to the composition of the supervisory board. The Monitoring Committee considers that the supervisory board plays a key role in the corporate governance of listed companies. A properly functioning supervisory board is able to make a balanced decision on competing interests. How the management board and the supervisory board interrelate is of crucial importance. In the view of the Monitoring Committee, another important role of the supervisory board is to ensure compliance with the Code’s principles. The Monitoring Committee intends to raise this issue in its talks with supervisory board members. 

One-tier board

The preamble to the 2003 Code expressly states that the provisions relating to the supervisory board also apply to non-executive directors of companies with a one-tier structure, without prejudice to their management obligations. The provisions on the management board also apply to executive directors, with the exception of executive responsibilities that are not suitable for delegation. The provisions concerning the chairman of the supervisory board also apply to the chairman of the board of a company that has a one-tier structure. This also applies to the 2008 Code. Once the Code has become law, the Monitoring Committee can examine whether further provisions on this subject are needed in the 2008 Code.

Composition – diversity and independence 

Chapter 1 deals with diversity in the composition of the supervisory board (see section 1.6). Chapter 2 discusses the amendment proposed by Kalma et al. (see section 2.1). The Monitoring Committee will wait and see what legislation is introduced and monitor compliance with the relevant provisions of the 2008 Code. The Committee will pay particular attention in this connection to changes in the composition of supervisory boards as a result of appointments and departures and how this affects diversity. 

As regards the independence of supervisory board members, the Monitoring Committee notes the importance of principle III.2: ‘The composition of the supervisory board shall be such that the members are able to act critically and independently of one another, the management board and any particular interests’. This is not only about formal independence as described in best practice provision III.2.2, but also about independence of spirit.  

Functioning of the supervisory board

The quality of the supervision of the management board depends to a large extent on the functioning of the supervisory board, for which its chairman is responsible. Periodic evaluation can be helpful in improving the functioning of the supervisory board. The 2008 Code has amended the best practice provisions of the 2003 Code concerning evaluation of the board’s functioning and the role of the chairman. The Monitoring Committee will keep a close watch on compliance with these elements of the Code in the coming period. 

The 2008 Code has not changed the provisions on supervisory board committees. The functioning of the committees has a major impact on the functioning of the supervisory board as a whole. The Monitoring Committee will pay extra attention in the coming period to the functioning of the supervisory board and its committees. One factor that will be taken into account is the quality of the report of the supervisory board. Another subject that may be raised is early termination of the contracts of supervisory board members. 

The shareholders and the general meeting of shareholders

Principle IV.4 of the 2008 Code sets out the responsibilities of shareholders: shareholders are required to act in relation to the company, the organs of the company and their fellow shareholders in keeping with the principles of reasonableness and fairness. This includes the willingness to engage in a dialogue with the company and their fellow shareholders. The principle has been elaborated in three best practice provisions on the response time for the management board, the need for shareholders to vote in accordance with their own judgement and the obligation of a shareholder to explain any item put on the agenda. 

The Monitoring Committee attaches great importance to the role of shareholders in the corporate governance system. As the general meeting – like the management board and the supervisory board – has important powers in the company, it is essential how they are exercised. However, the first question to be asked is how shareholders exercise their rights. The Monitoring Committee wishes to examine the role of shareholders in the coming period and will focus on three aspects: the ‘citizenship’ of shareholders, communication between the company and its shareholders and the power of shareholders in relation to corporate strategy, including the response time of the management board.
The ‘citizenship’ of shareholders

The Monitoring Committee considers that the role of voting advisers should be reviewed. Shareholders, too, should be required to comply with the principles of the Code. The Monitoring Committee intends in the coming period to study how shareholders exercise their voting rights and to examine the activities of and cooperation between shareholders as well as the issues of shareholder transparency and accountability.

Communication between company and shareholders 

Best practice IV.3.13 of the 2008 Code requires the company to publish an outline policy on bilateral contacts with the shareholders. The Frijns Committee intended in this way to reduce the tension between encouragement of company-shareholder dialogue on the one hand and the rules on market abuse on the other (see 2006 Consultation Document). The Monitoring Committee considers it unlikely that best practice provision IV.3.13 will succeed in removing this tension or resolving the attendant lack of clarity. The Committee also considers that any further measures to encourage dialogue between the company and the shareholders, for example through legislation, would make the need to address this issue even more urgent. This is why the Monitoring Committee drew the matter to the attention of the Netherlands Authority for the Financial Markets (AFM). The AFM recently published guidelines on the subject. 
The power of shareholders in relation to corporate strategy
The preamble to the 2008 Code states that the management board is responsible for weighing up the different interests with respect to the company’s strategy, while the supervisory board must oversee this process. Both these organs are accountable to the general meeting for the performance of their roles. Unlike the management board and the supervisory board, the other stakeholders of the company are not, in principle, guided exclusively by the interests of the company and its affiliated enterprise. For example, shareholders can give priority to their own interests with due regard for the principles of reasonableness and fairness. The greater the interest that the shareholder has in a company, the greater is his responsibility to the company, the minority shareholders and other stakeholders. The above principles can cause tension between, on the one hand, the management and supervisory boards, which have to serve the interests of the company and are accountable for this to the general meeting and, on the other, the shareholders, who are, in principle, free to put their own interests first. How this tension should be resolved will differ from case to case. The Code contains general rules of conduct designed to ensure the careful handling of the processes involving the management board, the supervisory board and the shareholders (in particular, the general meeting of shareholders) and to help the management board and the supervisory board weigh up the different interests correctly. Good relations between the various stakeholders are of great importance in this connection, particularly through a continuous and constructive dialogue. The 2008 Code endeavours to remove this tension by introducing the response time for the management board (best practice provisions II.1.9 and IV.4.4). The Monitoring Committee will examine in the coming period to what extent the tension identified in the preamble occurs in practice and what role the response time plays in this connection. 

